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February 17, 2016 
 
 
Ms. Patricia Winkler 
Travis County 345th Judicial District Clerk 
PO Box 679003 
Austin, TX  78767 
 

Re: Amicus Curiae Brief of Lone Star Groundwater Conservation District in Support 
of Motions for Summary Judgment of Plaintiffs Denbury Onshore, LLC, 
Montgomery County, and City of Conroe;  Cause No. D-1-GN-11-001898; 
Denbury Onshore, LLC, et al v. Texas Commission on Environmental Quality, 
and, each in his official capacity, Bryan W. Shaw as TCEQ Chairman, Buddy 
Garcia as TCEQ Commissioner, Carlos Rubenstein as TCEQ Commissioner, and 
Les Trobman as General Counsel for TCEQ, and TexCom Gulf Disposal, LLC in 
the 345th Judicial District, Travis County, Texas 

 
TO THE HONORABLE TIM SULAK, DISTRICT JUDGE PRESIDING: 

Lone Star Groundwater Conservation District (“the District”) hereby files this amicus 
curiae letter brief in support of Plaintiffs Denbury Onshore, LLC, Montgomery County, and City 
of Conroe’s First Amended Motions for Summary Judgment in the above-styled and referenced 
matter (collectively “Motions for Summary Judgment”). The District respectfully requests this 
Honorable Court’s consideration of the information contained herein. 

The Lone Star Groundwater Conservation District 

The District was created by the Texas Legislature in 2001 with boundaries coextensive 
with the boundaries of Montgomery County, Texas, and its creation was confirmed by the voters 
of Montgomery County in November of 2001. The District is governed by its enabling legislation 
and by Chapter 36, Water Code. 1  

Pursuant to Chapter 36 of the Texas Water Code and its enabling legislation, the District 
is a political subdivision of the State of Texas.2 Groundwater conservation districts are created to 
prevent waste of and to conserve, preserve, and protect groundwater resources in Texas and are 

                                                 
1 The District includes all of the territory in Montgomery County and was created by Act of June 16, 2001, 77th Leg., 
R.S., ch. 1321, 2001 Tex. Gen. Laws 3246; as amended, Act of June 20, 2003, 78th Leg. R.S., ch. 994, 2003 Tex. Gen. 
Laws 2898.  The cost of preparing this amicus curiae brief is being paid by the District.   
 
2 TEX. WATER CODE ANN. § 36.001(15) (West 2015). 
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the State’s preferred method of groundwater management.3 Accordingly, the purpose of the 
District is to provide for the conservation, preservation, protection, and prevention of waste of 
groundwater in Montgomery County.   

 Included within the powers of the District is the authority to prevent degradation of water 
quality or waste of groundwater within a groundwater reservoir.4 The Water Code defines "waste" 
of groundwater as including "pollution or harmful alteration of groundwater in a groundwater 
reservoir by saltwater or by other deleterious matter admitted from another stratum or from the 
surface of the ground."5 The fresh surface water and groundwater, including the underground 
sources of drinking water (“USDW”) that may be impacted by the injection wells authorized 
pursuant to the order of the Texas Commission on Environmental Quality (“TCEQ”) that is under 
review in this litigation are located in Montgomery County. Therefore, the District has 
considerable interest in ensuring all applicable state laws and regulations are followed in order to 
protect the water sources within its jurisdiction. 

The District agrees with and supports the arguments in Plaintiffs’ Motions for Summary 
Judgment that TCEQ improperly and without statutory authority granted an order issuing four 
permits to Defendant TexCom Gulf Disposal, LLC (“TexCom”) authorizing it to pursue 
underground injection activities to dispose of waste in the absence of a valid “no harm” letter from 
the Railroad Commission of Texas (“RRC”), a jurisdictional prerequisite to the issuance of an 
injection well permit by TCEQ, and despite the conclusion by the RRC that TexCom’s proposed 
injection well activities will injure and endanger a known oil and gas reservoir. Importantly, 
TexCom’s proposed injection well activities will also threaten USDWs for reasons closely related 
to the reasons that they will injure and endanger a known oil and gas reservoir. The wastes injected 
by TexCom will not remain confined to the Lower Cockfield formation but rather will migrate 
upward.  

Requirement for “No Harm” Letter 

Pursuant to Chapter 27, Water Code, the RRC is expressly and exclusively charged with 
the duty to determine whether the injection of industrial and municipal waste into a subsurface 
stratum will endanger any known oil and gas reservoir. Applications to the TCEQ for an industrial 
waste disposal injection well permit must include a "no harm" letter from the RRC. Indeed, the 
TCEQ may not proceed to hearing on any substantive issue on an application for a waste disposal 
injection well permit in the absence of the required "no harm" letter.6  

In the present matter, the RRC initially issued a “no harm” letter in connection with 
TexCom’s application based on inaccurate information provided by TexCom and a cursory 
administrative review by RRC staff, but the RRC subsequently rescinded the letter by order issued 

________________________ 
3 Id. § 36.0015. 
 
4 Id. § 36.101(a). 

5 Id. § 36.001(8)(D). 

6 TEX. WATER CODE ANN. § 27.015(b). 
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on January 13, 2011, after a full adjudicatory hearing.  Based on evidence presented at the hearing 
before the RRC, the RRC concluded that the proposed injection well operation would cause waste 
of hydrocarbons by the migration of injected fluids.   

 Nevertheless, TCEQ chose to ignore the RRC's rescission of the "no harm" letter and 
likewise chose to ignore the RRC's express finding and conclusion that TexCom's injection of 
Class I non-hazardous waste will endanger and injure a known oil and gas reservoir. TCEQ 
proceeded to approve TexCom’s application and issued an order granting the requested injection 
well permits. Because TCEQ granted TexCom's permits in the absence of a valid "no harm" letter 
and in the face of a RRC finding that waste of hydrocarbons will be caused by the migration of 
injected fluids from the proposed injection well operation to a productive oil and gas reservoir, 
TCEQ's decision was in violation of Section 27.015. 

The required RRC “no harm” finding and letter should not be characterized as an advisory 
opinion that the TCEQ may or may not choose to consider in its determination of whether to grant 
an application for permit for a Class I injection well. As the state agency exclusively authorized 
by statute to make a determination regarding the protection of the state’s oil and gas resources that 
may be jeopardized by such operations, the RRC’s determination carries great weight and, in fact, 
is controlling. Indeed, the TCEQ may not proceed on any issues other than preliminary matters 
until the required letter is provided by the RRC.7 By issuing a permit to TexCom despite the 
absence of a valid “no harm” letter from the RRC, the TCEQ has failed to recognize the RRC’s 
continuing and exclusive statutory authority to determine whether waste of oil and gas is or will 
occur and has thereby exceeded its own jurisdictional authority and has violated the requirements 
of Section 27.015, Water Code.   

The Plaintiffs are entitled to summary judgment for two reasons. Without a valid “no harm” 
letter issued by the RRC, the TCEQ lacked jurisdiction to issue a permit to TexCom. Courts first 
look to the text of the statute granting authority to an administrative agency to determine whether 
or not the legislature intended the statutory provision to be jurisdictional.8 The text of the statute 
in this case establishes a jurisdictional requirement because it limits the cases that may be heard 
by TCEQ – i.e., only those cases in which there is a valid “no harm” letter.9 Moreover, the 
subchapter that contains Section 27.015 is entitled: “Jurisdiction of the Commission.” The 
statutory heading is meant to provide an indication of the legislative intent.10 

_______________________ 
7 Id.  

8 See City of DeSoto v. White, 288 S.W.3d 389, 394-395 (Tex. 2009) 

9 See Texas Underground, Inc. v. Texas Workforce Comm’n, 335 S.W.3d 670, 674 (Tex. App.—Dallas 2011, no 
pet.) (“If the particular statutory requirement ‘defines, enlarges, or restricts the class of causes the court may decide 
or the relief the court may award, the requirement is jurisdictional.’”) (citing Sierra Club v. Tex. Natural Res. 
Conservation Comm’n, 26 S.W.3d 684, 688 (Tex. App.—Austin 2000) aff’d by 70 S.W.3d 809 (2002)). 

10 Univ. of Tex. Sw. Med. Ctr. at Dallas v. Loutzenheiter, 140 S.W.3d 351, 361 (Tex. 2004), superseded by statute on 
other grounds, TEX. GOV’T CODE ANN. § 311.034 (West 2013). 
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In addition, the TCEQ rules implementing the Injection Well Act, Chapter 27, Water Code, 
expressly recognize that the purpose of the Act is to ensure that underground injection well activity 
does not pollute fresh water.11 TCEQ has issued a permit to TexCom without TexCom adequately 
demonstrating that its proposed disposal activities will be conducted with proper safeguards that 
will result in the protection of ground and surface water. In either case, the order issuing a permit 
to TexCom should be overturned as a matter of law. 

The District’s Interest 

The RRC expressly found that the proposed waste disposal injection operations will harm 
or endanger a known oil and gas reservoir because of the upward migration of fluids into the 
overlying geologic formations productive of oil and gas. Groundwater and surface water resources 
would also be endangered by the upward migration of fluids from the proposed disposal operation. 
Both the RRC hearings examiners and the Administrative Law Judges (“ALJs”) at the State Office 
of Administrative Hearings that considered the application determined that, based on the evidence, 
TexCom’s injectate would not be confined to the injection interval, but would migrate upward into 
the overlying geologic formations, thus endangering oil and gas resources, groundwater, and 
surface water resources. The TCEQ ignored the findings of both the RRC and the ALJs and issued 
a permit despite the lack of substantial evidence that the proposed injection wells will adequately 
protect oil and gas resources, as well as groundwater and surface water resources, from pollution.  

In addition, the District asserts that the overlying Catahoula Aquifer and other USDWs 
may be endangered as a result of the proposed wells and potential for migration of waste. The 
District regulates the Catahoula, which has become a viable alternative water supply for 
Montgomery County. Due to TexCom’s failure to show that groundwater will be protected from 
injected waste, the District submits that all groundwater sources in the area of the proposed activity 
are at risk of contamination.      

The issues relating to the protection of water resources and the lack of substantial evidence 
in the administrative record for the TCEQ to have rejected the findings of the ALJs are not before 
the court in these motions for summary judgment. However, it is not necessary for the court to 
make a disposition of those issues at this time, since the TCEQ’s failure to consider the RRC’s 
rescission of its “no harm” letter is sufficient to overturn the TCEQ’s ruling. 

For the reasons stated in this amicus curiae letter brief, the TCEQ lacked jurisdiction to 
issue a permit to TexCom.  In addition, TCEQ exceeded its statutory authority to issue the permit 
in the absence of a valid “no harm” letter from the RRC, and without substantial evidence that the 
applicant's disposal activities have proper safeguards to protect oil and gas resources and 
groundwater and surface water, and contrary to the recommendations of the ALJs that the TCEQ 
deny the permit. 

______________________ 
11 30 Tex. Admin. Code § 331.1(a) (2015). 
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 Therefore, the District requests that this Honorable Court, upon hearing and final trial, 
grant Plaintiffs’ Motions for Summary Judgment as a matter of law. 
 
 

     Respectfully submitted, 
SLEDGELAW GROUP, PLLC 
919 CONGRESS AVENUE, SUITE 460 
AUSTIN, TEXAS 78701 
(512) 579-3600 
(512) 579-3611 FAX 
 
 
BY:  ____________________________ 
 

Brian L. Sledge 
State Bar No. 00791576 
 
Jennifer Smith 
State Bar No. 04947600 
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